STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

AGENCY FOR HEALTH CARE
ADM NI STRATI ON,

Petiti oner,
VS.

Case No. 99-2982

BAYTREE LAKESI DE ASSI STED
LI VI NG FACI LI TY,

Respondent .

N N N N N N N N N N N N

RECOMMVENDED CORDER

Robert E. Meal e, Adm nistrative Law Judge of the Division of
Adm ni strative Hearings, conducted the final hearing in Largo,
Fl orida, on Cctober 13, 1999.
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STATEMENT OF THE | SSUE

The issue is whether Respondent's assisted living facility

is guilty of various Class | and Il deficiencies.



PRELI M NARY STATEMENT

By Petition for Formal Adm nistrative Hearing dated June 30,
1999, Respondent requested a formal hearing on whether it was
guilty of various Class | and Il deficiencies in the operation of
its assisted living facility.

As confirmed at the start of the hearing, Respondent did not
raise the affirmati ve defense of standing. (Transcript, p. 13.)
The parties stipulated that Tags A 206 and A 401 are not at issue
inthis case. The relevant tags are Tags A 503, A 504, A 511
and A 512. All are alleged to be Class Il deficiencies, except
for Tag A 512, which Petitioner alleges is a Cass | deficiency.

At the hearing, Petitioner called one wtness and offered
into evidence Petitioner Exhibits 1-3. Respondent called six
w t nesses and offered into evidence Respondent Exhibits 1-15.

Al exhibits were admtted.
The court reporter filed the Transcript on Cctober 27, 1999.

FI NDI NGS OF FACT

1. Respondent owns and operates an assisted living facility
in Saint Petersburg. The facility is |ocated on 46th Avenue
North, just east of its intersection with 66th Street.

2. The facility is located on a parcel with 160 feet of
frontage on 46th Avenue North, which is a major arterial. The
parcel runs 636 feet deep.

3. The facility conprises three residential buildings

containing 47 residential roons. The front building contains 31



residential roons, a kitchen, a dining room a great room a

| ounge, an activity room and a |obby. The m ddle building
contains 14 residential roons and two | ounges. The rear building
contains only two residential roons.

4. The buildings are located on the front two-thirds of the
parcel. The rear third of the parcel is dedicated to a concrete
nature wal k. A | ake adjoins one rear corner of the parcel.

5. The parcel is enclosed on three sides by a four-foot
wood fence, which, anong other things, separates the nature wal k
fromthe | ake. However, the front of the parcel is neither
fenced nor gated. A circular driveway separates the front of the
front building from46th Avenue Nort h.

6. A small fence on the front of the parcel connects the
building to the east fence. However, persons could | eave or
enter the facility through the | obby or on the west side of the
front buil ding.

7. On May 30, 1999, between 3:30 a.m and 6:00 a. m,
Resident 1 left the facility unobserved by staff. She drowned in
a canal known as Joe's Creek, which is about .3 m|es southwest
of one of the front corners of the parcel.

8. Resident 1 had lived at the facility for three years.

For nost of this time, she had lived in one of the two roons in
the rear building. She had free access in and out of her room

and onto the nature path at the rear of the parcel.



9. On May 1, 1999, staff determ ned that the roonmate of
Resi dent 1 needed nore care than she could receive in this renote
room The only available roomwas at the rear of the front
buil ding. Not wanting to separate the two roommtes, staff
decided to rel ocate Resident 1 and her roommate to the new room
and did so sonetinme during the first week of My.

10. The new room had two doors: one to the interior
hal lway within the front building and one directly outside.
However, Resident 1 had previously had uni npeded access to the
out doors and had never wandered or tried to | eave the facility.
In fact, Resident 1 never |left the facility even on a sign-out
basis, such as during one of the many visits she had from her
daughter. Staff properly determ ned that Resident 1 presented an
i nsubstantial risk of wandering.

11. Resident 1, who was 84 years old and wei ghed 130
pounds, was a high-functioning resident. She suffered from
occasional stiffness of the joints, but was fully anbul atory.

She required no supervision with her activities of daily |iving,
al t hough she required supervision with her nedications.

12. Resident 1 was diagnosed with psychotic denentia. She
was oriented as to person, but not as to time and pl ace.

However, Resident 1 knew where her roomwas and that she |ived at
the facility. Resident 1 |acked insight into her illness, but

was conpliant with nedications.



13. Resident 1's condition had been stable for a
consi derable period of tinme. She was attached to staff and
engaged in conversations with other residents, although she was
soneti mes del usional and sonetimes hostile. Her delusions, which
wer e never paranoidal, were harm ess, such as her claimthat she
and the physician's assistant had been chil dhood friends in
anot her state. She never suffered any hallucinations. She never
expressed a desire to leave the facility; to the contrary, she
enjoyed living there.

14. Based on their nonthly exam nations of Resident 1 and
the adm ni stration of psychotropic nedications, the physician's
assi stant and physician reasonably concluded that there was no
need to recomend that Resident 1 be placed in a | ocked room

15. During the pre-dawn hours in question, a staffperson
performed a bedcheck at about 3:30 a.m and found Resident 1
sl eeping in her bed. At about 6:00 a.m, a staffperson
di scovered Resident 1 was not in her bed and was not in the
bui | di ng.

16. Wthout delay, staff conducted an extensive search of
the buil dings and grounds. After they had confirnmed that
Resident 1 was not on the property, they contacted | aw
enforcenment and Resident 1's daughter. Shortly after contacting

| aw enforcenent, Resident 1's body was found in the canal.



17. In the discussion of Tag A 503 in its proposed
recommended order, Petitioner argues that staff could not
i mredi ately reach the acting adm ni strator.

18. Petitioner has not proved that staff could not
i mredi ately contact the acting adm nistrator or that, if there
was any delay in contacting him the delay was material. Staff
on duty at the tinme of the discovery that Resident 1 was m ssing
conplied without delay with the facility's policy for m ssing
residents.

19. In the discussion of Tag A 504 in its proposed
recommended order, Petitioner argues that staff was not trained
in emergency-reporting policies, except that they were shown a
policy and that the policy required themto notify a "charge
nurse," even though the facility |acked such a position.

20. Petitioner has not proved that staff were untrained in
energency-reporting policies. They conplied with the facility's
policy and did everything that they could have done, in a tinely
fashion, follow ng the discovery that Resident 1 was m ssing.

21. In the discussion of Tag A 511 in its proposed
recommended order, Petitioner argues that its surveyor relied on
the records and cal cul ati ons perforned by one of Respondent's
st af f per sons.

22. Petitioner has not proved that Respondent viol ated
applicable staffing ratios. To the contrary, Respondent conplied

with applicable staffing rati os.



23. In the discussion of Tag A 512 in its proposed
recommended order, Petitioner argues that Respondent failed to
provide sufficient staff to neet the needs of the residents,
given their condition and nmental status.

24. Petitioner has not proved that Respondent failed to
provide sufficient staff to neet the needs of its residents.
Except for one incident of wandering involving a different
resident, the evidence addresses only Resident 1. The evidence
supports the determ nation of Respondent's staff to provide
Resident 1 only with the supervision that they did provide on the
nmorning in question. In particular, the record does not support
the inference that Respondent unreasonably failed to place
Resident 1 in a |ocked roomor nonitor her nore closely.

25. Shortly after the death of Resident 1, Petitioner
conducted a survey and cited, anong ot her deficiencies, the
deficiencies discussed in this recommended order. Petitioner
i nposed a noratoriumupon new adm ssions to the facility, but
l[ifted the noratoriumshortly after inposing it.

CONCLUSI ONS OF LAW

1. The Division of Adm nistrative Hearings has jurisdiction
over the subject matter. Section 120.57(1), Florida Statutes.
(Al references to Sections are to Florida Statutes. Al
references to Rules are to the Florida Adm nistrative Code.)

2. Petitioner argues that this case is noot, essentially

because Respondent has suffered no injury. Although this nay be



true, this argunent actually presents the affirmative defense of
standing. The Adm nistrative Law Judge raised this issue at the
start of the hearing, and counsel for Petitioner disclained any
reliance on this defense. As an affirmative defense, standing,
if not tinely asserted, is waived. Petitioner has waived
standing in this case.

3. Section 400.402 provides in part:

(2) The purpose of this act is to pronote
the availability of appropriate services for
el derly persons and adults with disabilities
in the least restrictive and nost honeli ke
environnment, to encourage the devel opnent of
facilities that pronote the dignity,

i ndividuality, privacy, and deci si onmaki ng
ability of such persons, to provide for the
heal th, safety, and welfare of residents of
assisted living facilities in the state, to
pronote continued inprovenent of such
facilities, to encourage the devel opnent of

i nnovative and affordable facilities
particularly for persons with |ow to noderate
i ncones, to ensure that all agencies of the
state cooperate in the protection of such
residents, and to ensure that needed
econom c, social, mental health, health, and
| ei sure services are nmade available to
residents of such facilities through the
efforts of the Agency for Health Care

Adm ni stration, the Departnent of Elderly
Affairs, the Department of Children and

Fam |y Services, the Departnent of Health,
assisted living facilities, and other
comuni ty agencies. To the nmaxi mum extent
possi bl e, appropriate comunity-based
prograns nust be available to state-supported
residents to augnent the services provided in
assisted living facilities. The Legislature
recogni zes that assisted living facilities
are an inportant part of the continuum of
long-termcare in the state. |In support of
the goal of aging in place, the Legislature
further recognizes that assisted living
facilities should be operated and regul at ed



as residential environnments with supportive
servi ces and not as nedical or nursing
facilities. The services available in these
facilities, either directly or through
contract or agreenent, are intended to help
residents remain as i ndependent as possi bl e.
Regul ati ons governing these facilities mnust
be sufficiently flexible to allow facilities
to adopt policies that enable residents to
age in place when resources are available to
nmeet their needs and accommodate their

pr ef er ences.

(3) The principle that a |Iicense issued
under this part is a public trust and a
privilege and is not an entitlenment should
guide the finder of fact or trier of |aw at
any adm ni strative proceeding or in a court
action initiated by the Agency for Health
Care Adm nistration to enforce this part.

1. The burden of proof is on Petitioner, which is
attenpting to denonstrate the exi stence of several deficiencies
in connection with Respondent's operation of the facility and the
death of Resident 1. It is unnecessary to address the standard
of proof applicable in this case. |n an abundance of caution,
the Adm nistrative Law Judge has used the preponderance standard.

2. Rule 58A-5.019(4) sets staffing standards. Petitioner
has failed to prove a violation of any of these standards.

3. Rule 58A-5.0191 sets staff-training requirenents.
Petitioner has failed to prove a violation of any of these
requirenents.

4. The nost substantive charge concerns Tag A 512, which

requires, in addition to mninmumstaffing levels to satisfy

applicable staffing ratios, sufficient staff to neet the needs of



the residents. Petitioner has failed to prove a violation of
this standard.

RECOMVENDATI ON

It is

RECOMVENDED t hat the Agency for Health Care Adm nistration
enter a final order striking the deficiencies listed in Tags
A 503, A 504, A 511, and A 512 and retroactively canceling the
nor at ori um i nposed against the facility.

DONE AND ENTERED t his 21st day of Decenber, 1999, in

Tal | ahassee, Leon County, Florida.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 21st day of Decenber, 1999.

COPI ES FURNI SHED

Karel L. Baarslag, Senior Attorney
Agency for Health Care Adm nistration
St ate Regi onal Service Center

2295 Victoria Avenue, Room 309

Fort Myers, Florida 33901



Alan S. Zi met

Joseph A. Corsneier

Tew, Zi nober, Barnes, Zimet & Unice
2655 McCorm ck Drive

Presti ge Professional Park

Cl earwater, Florida 33759

Julie @Gllagher, General Counsel
Agency for Health Care Adm nistration
Fort Knox Building 3, Suite 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308

Sam Power, Agency Cerk

Agency for Health Care Adm nistration
Fort Knox Building 3, Suite 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order nust be filed with the agency that w |
issue the final order in this case.



